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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)

NO. 47873-2020

)

Plaintiff-Respondent,

)

Gooding County Case No. CR-4376

)

V.

)
)

ROBERT TERRY JOHNSON,

RESPONDENT’S BRIEF

)
)

Defendant-Appellant.

)
)

Has Robert Johnson

failed t0

show

that the district court erred

jurisdiction to consider Johnson’s untimely

motion

to

When

it

concluded

lacked

it

correct claimed errors in his

1994

sentencing?

ARGUMENT
Johnson Has Failed T0 Show That The

The

district court

District

Court Abused

sentenced Johnson t0 two ﬁxed

two counts 0f ﬁrst—degree murder, entering judgment

moved
errors

for

Rule 35

relief,

life

Its

Sentencing Discretion

sentences upon his convictions for

in 1994.

(R., p. 118.)

In

2020 Johnson

contending that his sentencing was replete With errors, and that those

were so severe they rose

to the level

0f a due process Violation that deprived the

district

court 0f subject matter jurisdiction.

an

t0 correct

illegal sentence,

(R., pp. 14-46.)

holding

it

The

contrary to his argument, asserts error

denied Johnson’s motion

lacked jurisdiction t0 address Johnson’s claims of

sentencing procedure. (R., pp. 119-120.)

illegalities in the

district court

by

On appeal Johnson,

mindful the law

(Appellant’s brief, pp.

the district court.

is

1-7.)

Application of correct legal standards shows n0 error by the district court.

Johnson’s motion was not Within the scope of the
correct an illegal sentence.

district court’s

“The court may correct a sentence

that is illegal

record at any time.” I.C.R. 35(a). “[T]he narrow function of Rule 35

time 0f an

illegal sentence,

to the imposition

not t0 re-examine errors occurring

of sentence.” State

(internal quotations

is

at the trial

to

from the face of the

t0 permit correction at

any

or other proceedings prior

Clements, 148 Idaho 82, 85, 218 P.3d 1143, 1146 (2009)

marks and citations omitted). Rule 35(a) therefore grants ongoing jurisdiction

only to review whether the sentence
1147.

V.

ongoing jurisdiction

“is illegal

from the face of the record.” Li

at 86,

218 P.3d

at

This ongoing jurisdiction to determine the legality of a sentence does not allow for

evidentiary fact—ﬁnding.

E

State V.

McKinney, 153 Idaho 837, 842, 291 P.3d 1036, 1041 (2013);

State V. Wolfe, 158 Idaho 55, 66, 343 P.3d 497, 508 (2015).

The

district court

did not err

when

it

concluded Johnson’s motion was based 0n factual claims outside the record and therefore was

beyond the ambit of a proper Rule 35(a) motion

On

appeal Johnson

brief, p. 3.)

He

is

t0 correct

an

illegal sentence.

“mindful” that the law does not support his argument. (Appellant’s

contends, however, that the time to ﬁle his motion challenging alleged errors in

the sentencing proceedings should be tolled under the statute of limitations for ﬁling a federal

habeas corpus petition.

(Appellant’s brief, pp. 6-7 (citing 28 U.S.C.A. § 2244(d)(2), which

provides: “The time during which a properly ﬁled application for State post—conviction or other

collateral

review With respect to the pertinent judgment 0r claim

is

pending

shall not

be counted

toward any period of limitation under

this subsection.”).)

He

offers

grounds for tolling his challenges t0 alleged errors occurring

Because the motion

is

untimely and does not

authority t0 review the legality of a sentence

fall

n0 relevant

at sentencing,

legal or factual

however.

(Id.)

within the rubric of the rule’s grant of ongoing

on the face of the record, the

district court

properly

denied the motion.

CONCLUSION
The

Court to afﬁrm the

state respectfully requests this

district court’s

order denying the

Rule 35 motion.
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